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Priyadarshini

The Secretary, '
Andhra Pradesh Electricity Regulatory ¢
5" Floor, Singareni Bhavan,

Red Hills,

Lakdi-ka-Pool,

Hyderabad ~ 500063,

25.10.2011

OMMIssion,

Dear Sir,

DISCDMsw“aIs for FY 2008-2009 and 2009-2010

To be urgently ptace before the Commission

Even as we continue to express our anguish and protest over the procedural
iregularity and contravention of the Regulations and the manner in which the proceedings
are initiated and being carried on contrary to the true spirit of the principles of natural justice
which are being reduced to mere illusion and empty formality. and even as we further
express our vehement protest and anguish at the total lack of transparency on the part of the
Discoms which is not being reined in by the Hon'ble Commission, and as the Hon'ble
Commission has again specified 25.10 2011 as the time limit for filing objections without
enswring sufficient material and clarity in the DISCOM proposals and without ensuring
sufficient time to the public, we are submitting our objections hereunder. by way of abundant
caution and so as not to be seen as without grievance, without prejudice lo any recourse or
remedy that we may be advised as available

1 According to the Public Notice published in the newspapers on 14.9.2011 the four
DISCOMs are said to have filed their Fuel Surcharge Adjustments (FSA) for the four
quarters of FY 2008-09 and the four quarters of FY 2009-10 on 25.8 2014 and the said
filings were taken on record by the Hon'ble Commission. The Pubiic Notice, inter alia,
stated that the proposals were available on the Websites of the DISCOMs, and that the
objections/suggestions on the proposals were to be submitted by 28.9.2011, and that
the Hon'ble Commission would be conducting & public hearing on 28.9.2011
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Contrary to the public notice, the copies of the applications were not available on the
websites of all the Discoms while enly MS-Excel files were available which contained
data which were not self-explanatory or comprehensible It appears that, upon
complaint by some consumer(s), copies of the applications of APSPDCL and
APNPDCL were put up on or after 27 9.2011 Objections in brief were filed before the
Commission, inter alia against the manner of application and proceedings, and the
Commission was requested to grant further time.

3 Thereafter, after hearing some of the consumers on 2992011 (he Hon'ble

Commission is understood to have adjourned further hearing to 31.10.2011 whilst
extending the time limit for submitting objections to 25.10.2011. The Commission
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issued, and put up on its website, a press release dated 1.10.2011 wherein it is stated
that the last date of submission of comments on the proposals has been extended to
25.10.2011 and that the public hearing would be resumed on 31.10.2011. It was
further stated therein that the DISCOMs had been directed to place any relevant
material on background calculation sheets relating to their FSA proposals on their
websites as already directed by the Hon'ble Commission's letter dated 30.9 2011, and
that the DISCOMs are additionally directed to place on their wcbsites explanatory
notes to facilitate the public to appreciate and understand the FSA proposals. For over
two weeks thereafter there was no compliance with the Commission's directions. It is
only now that it has become known that additional documents purporting to be
explanatory notes were placed on the Discom's websites after 18.10.2011 without any
exptanation for the undue and unexplained delay and prevarication, and without
information thereof to the consumers, leaving the consumers again with wholly
insufficient time to make and submit their objections within the extended time specified
by the Commission. Further, the explanatary note does not provide detailed
information that is necessary to properly understand the issue in relation to each
particular DISCOM, and on the contrary it appears 10 suppress and confuse more than
elucidate

Form and manner of Application
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The Hon'ble High Court, while setting aside the previous order of the Hon'ble
Commission, clearly directed that any fresh application filed by the Discoms be
considered and decided according to law. From reading of the order of the Hon'ble
High Court as a whole, and from the observations and criticisms made by the Hon'ble
Court therein it is clear that the Hon'ble Commission is expected to deal with the
applications in accordance with law including the applicable Regulations, The
Commission must demonstrate and ensure that the Regulations are not just mere
obstacles to consumers and non-Discoms, but that they are stalutory requirements
applicable evenly lo all, including the Discoms, and that they will be not only be
enforced evenly but also seen to be evenly enforced; otherwise it will be tantamount to
gross injustice, bias and subversion of the Rule of Law.

Clauses 7 to 10 of the APERC (Conduct of Business) Regulations, 1999, clearly
provide that the proceedings before the Commission are to be initiated on a petition
filed, and such petition shall be in the prescribed manner and form duly verified by an
affidavit. Consequently, the Hon'ble Commission may be pleased to direct the
Discoms to file petition(s) in the proper form as specified and verified by an affidavit.
The present proceedings could not have been initiated on mere letiers addressed to
the Secretary. nor can they now be continued or proceeded with, without complying
with the statutory requirements.

The Hon'ble High Court has held that the Hon'ble Commission may condone the delay
in filing of the application for FSA beyond the time specified The question of
considering the FSA on merits would arse only if the Hon'ble Commission has
permitted the licensees to apply for FSA beyond the permitted time. It therefare follows
that the proceedings for condoning the delay and extending the time is a necessary
condition precedent to any proceedings for considering the applications for FSA on
merits. Consequently the Hon'ble Commission has to necessarily first receive an
application/petition specifically seeking extension of time and to hear and decide the
same before entertaining or considering any delayed claim for FSA an merits. The
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procedure adopted by the Hon'ble Commission wherein the public hearing is being
conducted seamlessly and indistinctively mixing up both the question of extending the
time for making applications as well as the merits of the application itself is not in
accordance with law. The Hon'ble Commission may therefore direct the Discoms to file
specific and separate applications for extending the time limit for filing the FSA claims
for the relevant quarter of 2008-09 and to hear and decide the same after giving
opportunity of vhjections and hearing to the public.

it is trite law that when a statute prescribes the manner in which anything ought to be
done, it must be done in that manner or not at all.

Without prejudice to the aforesaid contention that the determination of the FSA an
merits can be taken only after the hearing and decision on the question of extending
the time for filing of applications, it is further submitted as follows.

On Condonation of Delay

9.

10.

The Discoms have made general statements with regard to the reasons for delay in
submitting the FSA applications and no specific particulars and dates explaining the
delay on a day by day basis have been given. The stand taken uniformly by the
Discoms that the collection of data was the reason for delay is obviously sr')ecious‘ It
was submitted by the APPCC, purportedly on behalf of the Discoms, in the previous
proceedings which have now been set aside by the Hon'ble High Court, that the delay
was due to the State Government making a promise to the Discoms that it would bear
all the additional costs of purchases and no FSA would therefore be chargeable to any
consumer, and that the State Government had subsequently reneged and directed the
Discoms to collect the FSA from the consumers. In fact the APCPDCL has specifically
stated in its Annual Report at Note 5(a) of the Notes to Accounts that it is eligible for
additional subsidy to the extent of 3,338 crores ag additional subsidy for purchase of
expensive power. That must surely be the case for the other Discoms also. In the
present letters of the Discoms, though the specific directions of the State Government
had been referred to, the Discoms have not filed or furnished the copies of the specific
directions and assurance from the State Government and all the documents relating
thereto. The Discoms may be directed to file the entire documents in this regard and to
furnish the Petitioner with a copy of the same.

The Discoms have trotted out the excuse that they have been delayed because of
taking adequate precaution to take accurate data after their accounts were audited
This is entirely untrue. [t also underlines the need for insisting that averments in any
such claims be made under an affidavit so that appropriate consequences under law
would flow from making such statements. In fact, all the Statutory Auditors’ reports are
specifically qualified with the unequivocal statements that the power purchase
information were not available to them, and they were unablc to form any opinion on
them, and that the power purchases were just taken and incorporated in the accounts
only upon intimation by APPCC. and that the APPCC was not any legal entity, and that
APPCC’s power purchase accounts and transactions had not been certified by any
independent agency. Therefore, it is amply clear that the Power Purchase information,
and the claims thereupon, are arbitrary and entirely without any scrutiny and audit and
certification in any manner known or acceptable in law. Hence, apart from the fact that
the reason for condonation is shown as nol true, the Discoms entire application and
























